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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 46/2018 

              I/C with T.S. 141/2018 

 

Present: Sri AbhijitSaikia, A.J.S. 

Saturday, the 03rd day of August, 2019. 

 

SOBURA KHATUN 

   ………….   Petitioner 

Versus       

 

1. SAMSUL HOQUE 

2. BODIYAR RAHMAN 

3. THE STATE OF ASSAM 

4. THE SETTLEMENT OFFICER, DHUBRI & KOKRAJHAR  

5. THE ASSTT. SETTLEMENT OFFICER, MANKACHAR 

6. THE SUB REGISTRAR, SOUTH SALMARA 

 …………   Opposite Parties 

 

    This case coming on for final hearing on 20/07/2019 in the presence of –  

Mr. A.S.M. Jahangir & A.Z. Mondal, Learned Advocates for the petitioner; and                                       

Mr. Abdul Baten Sk., Learned Advocate for the opposite parties, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of the Code of Civil Procedure,1908. The 

aforesaid petitioner had sought a temporary injunction against the opposite 

parties. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. The petitioner, the opposite party No. 1 and the opposite party No. 2 are 

sister, father and brother, respectively. The opposite party No. 1 was the 

original owner, Pattadar and possessor of a plot of land measuring 1 (One) 

Bigha, 4 (Four) Kathas and 5 (Five) Lechas, covered by Patta No. 103, Dag 

Nos. 541/375/704 of Revenue Village Tangaon Part-I under the circle 

Mankachar within the Districtof South SalmaraMankachar, Assam.Out of his 

natural love and affection for his only daughteri.e. the petitioner, he had 

gifted out the aforesaid land to her by the way of a Gift Agreement dated 05-

02-1995, which wasaccompanied by delivery of possession of the gifted land 

to the petitioner in the presence of witnesses.The plot has been described 

fully in theA schedule of the petition. After taking delivery of possession of the 

A scheduled land, the petitioner raised a part of the gifted land by filling earth 

and constructed her dwelling house on the eastern part of the said land.She 

has been living there along with her family members. The petitioner also dug 

a pond on a part of middle portion of the suit land and has been rearing fishes 

therein. She also planted various trees and has been cultivating various crops 

on the western part of the scheduled land.Thus, she has permanently 

changed the structure and shape of the gifted land by expending a huge 

amount. The petitioner has been peacefully possessing the gifted land since 

the time of execution of the gift agreementwithout any interference from 

anyone.The name of the petitioner has already been recorded in the revenue 

records of the A scheduled land, after observance of all formalities.The 

petitioner has got the right, title, interest and possession over the A-scheduled 

land. On the other hand, the opposite party Nos. 1 and 2 have no right, title, 

interests and possession over the A-scheduled land.On 03-08-2018, the 
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opposite party No. 2 and his laborers appeared in the suit land and tried to 

dispossess the petitioner from the A scheduled land. When the petitioner 

objected to this act, the opposite party claimed to have purchased the suit 

land from the opposite party No. 1.The petitioner chased away the opposite 

party No. 2 and did not allow him to take possession by giving fencing around 

the A-scheduled land.On 10-08-2018, the petitioner went to the office of the 

Sub-Registrar, South Salmara and upon search discovered a Registered Sale 

Deed No. 72 which was registered on 15-12-2017.Through this deed, the 

opposite party No. 1 was shown to have sold 1 (One) Bigha and1 (One) Katha 

land out the A scheduled land to the opposite party No. 2.The opposite party 

No. 1 is above 90 (Ninety) years of ageand is suffering from prolonged 

ailments, memory loss etc. due to severe Stroke. He is unable to move or talk 

freely.He has been totally bed-ridden for last 12 (Twelve) years and he is not 

in a position to execute any sale deed or otherwise. Moreover, the petitioner 

being the only daughter of the opposite party No. 1,was totally in dark about 

the alleged sale deed.The opposite party No. 1 has never handed over 

possession of the suit land to the opposite party No. 2 in pursuanceof the 

alleged Sale Deed No. 72/2017. Hence,no valid sale has taken place in 

between the partiesas per law. As the opposite party No. 1 gifted the suit land 

to the petitioner on 05-02-1995 and delivered possession simultaneously, he 

has got no right to sell the suit land again without cancelling the Gift Deed 

first.The opposite party No. 2 had filed a Mutation Case No. 332/2018 in the 

office of the A.S.O., Mankachar Circle. The prayer of the opposite party was 

rejected in the case. However, he had openly declared that he will make 

illegal correction of land records with the help of settlement staff and 

dispossess the petitioner thereafter. The petitioner apprehends that she may 

be dispossessed from the suit land at any moment by the opposite party No. 

2. Hence, she seeks an order of temporary injunction to restrain the opposite 

party No. 2 from dispossessing her and from making an illegal correction of 

land records. 

 

4. Theopposite partiesNo. 1 and 2 enteredappearancein the case afterproper 

service of notices upon them. In due course of time, they submitted their 

written objection against the petition. In their objection, the opposite parties 

stated that the petition is not maintainable in law as the main suit in itself is 
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not maintainable. The opposite parties admitted their relationship with the 

petitioner and the fact that the opposite party No. 1 was the actual owner, 

Pattadar and possessor of the schedule A land. They denied the fact that the 

opposite party No. 1 had gifted land measuring 1 (One) Bigha, 4 (Four) 

Kathas and 5 (Five) Lechasi.e. suit land in favour of the petitioner by 

executing a Gift Agreement dated 05-02-1995 and had delivered possession of 

the land. The alleged gift deed is a completely forged document procured and 

prepared for the purpose of grabbing the land of the opposite party.The 

petitioner has acquired no right, title and interest over the suit land by the 

dint of that document.After her marriage, the petitioner had approached the 

opposite party No. 1 with a request to allow her to reside in a part of the suit 

land along with her husband, as by constructing a temporary house therein. 

The opposite party No. 1 being her father, allowed her to reside in the north-

eastern part of the suit land, with a condition to vacate the land as and when 

asked.Accordingly, the petitioner is residing in a part of the suit land 

measuring 1 (One) Katha and 5 (Five) Lechas. The remaining land measuring 

1 (One) Bigha and 3 (Three) Kathas was under possession of the opposite 

party No. 1, wherehe had dug a pond in the north-western part over 2 

(Two)Kathas of land.He was cultivating in the southern part measuring 1 

(One) Bigha and 1 (One) Katha without any intervention from any corner.The 

opposite party No. 1 has sold his cultivated lands measuring 1 (One) Bigha 

and 1 (One) Kathato the opposite party No. 2 by executing Registered Sale 

Deed No. 72/2018, after obtaining permission from the Deputy Commissioner, 

South SalmaraMankachar.He has delivered possession of the land as well. The 

name of the opposite party No. 2 has been duly mutated in the record of 

rights as per letter No. DKSR. 11/2016/Pt. I/320 dated 30-08-2018, issued by 

the Settlement Officer, Dhubri in connection with Mutation Case No. 

332/2018. In September, 2018, the opposite party No. 1 came to know that 

the petitioner had entered her name in the land records of the suit land 

through a forged deed of gift and that her name is still recordedover land 

measuring 3 (Three) Kathas and 5 (Five)Lechas. The opposite party No. 1 

neither sold nor gifted any land to the petitioner.The Opposite Party No. 1 is 

the owner of land measuring 3 (Three) Kathas and 5 (Five) Lechasand the 

Opposite Party No. 2 is the owner of land measuring 1 (One) Bigha and 1 

(One) Katha, which comprise the suit land.The petitioner had falsely filed this 
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case by suppressing materials facts.The petitioner had appeared in Mutation 

Case No. 332/2018 on 03-07-2018.The opposite party No. 1 has rightly 

executed registered sale deed No. 72/2018 in favour of the opposite party No. 

2 with sound health and cool mind. The opposite party No. 1 is a healthy 

person. The petitioner has no right to challenge the deed.The opposite party 

No. 1 has delivered possession of the land in favour of the opposite party No. 

2 and he has been owning and possessing the land as by cultivating therein. 

The registered Sale Deed No. 72/2018 is valid and lawful. The petitioner is 

merely a permissive possessor of a part of the suit land and she has forcefully 

dispossessed the opposite party No. 1 from there. Further, she threatened the 

opposite party No. 2 of dispossession from his purchased land.The petitioner 

had preferred no appeal or revision against the order of Mutation in favour of 

the opposite party.The petitioner is not entitled to get any relief(s) as prayed 

in the case.Hence, they had prayed for the rejection of the petition. 

 

5. The other opposite parties failed to appear or to submit any separate written 

objection against the petition,inspite of proper service of Notices upon them. 

Hence, the case was heard ex-parte against the other opposite parties. 

 

6. I have heard the arguments put forward by the learned counsels forthe 

petitionerand the opposite parties. I have gone through the Case Record 

thoroughly.  

 

7. Before going into the merits of the petition, let me be clear of this fact that 

what we have in this case are mere opposing averments of the two sides 

without any material evidence from either side to substantiate their respective 

claims. The petitioner has claimed ownership over the suit land on the 

strength of a Gift Deed allegedly executed in her favour by the original owner 

i.e. the opposite party No. 1. The petitioner had further stated that the 

possession of the suit land was delivered to her in presence of witnesses. She 

has since then been in peaceful possession of the suit land and her name has 

also been included in the record of rights of the suit land. On the other hand, 

the opposite parties have also claimed ownership over the suit land with an 

assertion that the opposite party No. 1 has sold a major portion of the suit 

land to the opposite party No. 2 through a duly executed Registered Sale 
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Deed. Further, they claim that the opposite partyNo. 1 had neither gifted nor 

sold any land to the petitioner. In fact, she is merely a permissive possessor 

over a small portion of the suit land. The petitioner had managedto get her 

name included in the record of rights in collusion with the revenue staff. Now, 

the scrutiny and appreciation of the evidence of the two sides is a matter 

confined to the realms of the original suit. Hence, the final rights and liabilities 

of the parties can only be determined in the main suit after a rigorous analysis 

of all the evidence on record. In this proceeding, one is merely concerned as 

to whether the petitioner has made out a case for grant of a temporary relief 

of injunction against the opposite parties, that is whether the opposite parties 

should be restrained from performing certain acts, or not.  

 

8. Section 52 of the Transfer of Property Act, 1882 mandates that during the 

pendency of any suit or proceeding, in which right to immovable property is 

directly and specifically in question, the property cannot be transferred or 

otherwise dealt with by any party so as to affect the rights of any other party 

except under the authority of the court. As the petitioner has asserted a right 

over the suit land which is yet to be finally decided in the main suit, any 

change in the Status Quo regarding the present title or topography of the suit 

land will adversely affect the rights of the parties and can have the effect of 

nullifying an adjudication of this court.  

 

9. In view of the above discussion, it is hereby directed that both the sides to 

this application will maintain a Status Quo as regards the current title, Status, 

possession and topography of the suit land, with effect from the date of this 

order till disposal of the main suit.  

10. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

Given under my hand and the seal of this court on this the 03rdday of August, 

2019 at Hatsingimari, Dhubri.  

 

ABHIJIT SAIKIA, 

MUNSIFF, HATSINGIMARI, DHUBRI. 

TYPED BY ME:  AbhijitSaikia, Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 46/2018 

 

 

 

03.08.2019 

 

Both sides are represented. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

two sides. In view of the discussions and decisions therein, it is directed 

thatboth the sides to this application will maintain a Status Quo as regards 

the current title, Status, possession and topography of the suit land, with 

effect from the date of this order till disposal of the main suit.  

Misc. Case is disposed off accordingly. 
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